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|. Introduction

Arbitration as a form of dispute resolution has become increasingly prevalent in the field of
energy disputes. Although it is considered separate, or "alternative" to litigation, the fact is that
arbitration is built on law and is necessarily dependant upon the law and the judicial system. In
this vein, the courts play an important role in supporting and maintaining arbitration. Over time,
courts in different national systems have varied with respect to how interventionist they have
been in the arbitral process. This paper will look at the role of the courts in three areas: (1)
stays; (2) assistance; and (3) appeals. Although courts play an important role in arbitration, too
much intervention tends to undermine the very raison d'étre of arbitration. Thus, a balance is

necessary to ensure that arbitration is a viable alternative dispute resolution process.

Courts vary as to their level of involvement in arbitral proceedings. This largely depends upon
the applicable laws that govern the arbitration and the interventionist leanings of the courts.

Alan Redfern and Martin Hunter have said the following with respect to court intervention:

The relationship between national courts and arbitral tribunals
swings between forced cohabitation and true partnership. In spite
of protestations of "party autonomy", arbitration is wholly
dependent on the underlying support of the courts who alone have
thfI: power to rescue the system when one party seeks to sabotage
1t.

(a) Model Law

The UNCITRAL Model Law on International Commercial Arbitration ("Model Law"), which
has been adopted as law in many countries, sets out clear guidelines as to when a court is
permitted to intervene in the arbitral process: Articles 5, 8,9, 11, 13, 14, 16, 27, 34 and 36. In
fact, Article 5 of the Model Law states that no court shall intervene except where so provided in

the Model Law.

! Alan Redfern & Martin Hunter, Law and Practice of International Commercial Arbitration (London:
Sweet & Maxwell, 2004) at 328.
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(b) Alberta Arbitration Act

Alberta's domestic arbitration law also limits the intervention of courts in arbitration. Section 6

of the Arbitration Act? states:
Court intervention limited

6 No court may intervene in matters governed by this Act, except
for the following purposes as provided by this Act:

(a) to assist the arbitration process;

(b) to ensure that an arbitration is carried on in
accordance with the arbitration agreement;

(©) to prevent manifestly unfair or unequal treatment of
a party to an arbitration agreement;

(d) to enforce awards.

The drafters of the Act clearly saw the need for court assistance in arbitration but they were
hesitant to allow too much intervention. Professor J.C. Levy summarized the rules regarding

court intervention in the Act when he noted:

Essentially, the objective is on the one hand to restrain and limit
judicial intervention significantly so as to allow the arbitration to
proceed expeditiously subject to the agreement and overriding
concerns for fundamental fairness. On the other hand, judicial
intervention is expanded in circumstances where it will facilitate
the efficient final resolution of the dispute by the arbitral tribunal.’

(c) Canada
With respect to Canada in general, Claude Thomson and Annie Finn stated:

Recent Canadian case law (both at the federal and provincial level)
demonstrates that courts are increasingly giving effect to both the
Model Law and the New York Convention by demonstrating a

* Arbitration Act, R.S.A. 2000, c. A-43
3 Prof. J.C. Levy, "The New Arbitration Act: Judicial Intervention," in The New Arbitration Act (Alberta:
Legal Education Society of Alberta, 1991) at 12.
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tendency towards enforcement of arbitral agreements and limiting
the scope of judicial review over both Canadian international and
foreign arbitral awards.”

d) U.K.

English law also seeks to minimize judicial intervention. Part 1 of the Arbitration Act 1996
includes a clause that states the court should not intervene except as provided by the Act. David

St. John Sutton and Judith Gill stated that:

This statement of principle in the very first section of the
Arbitration Act 1996 is clear recognition of the policy of party
autonomy underlying the Act and the desire to limit and define the
court's role in arbitration so as to give effect to that policys.

In conclusion, Redfern and Hunter enunciated the two extreme positions on the role of the courts

in arbitration when they quoted Lord Saville:

It can be said on the one side that if parties agree to resolve their
disputes through the use of a private rather than a public tribunal,
then the court system should play no part at all, save perhaps to
enforce awards in the same way as they enforce any other rights
and obligations to which the parties have agreed. To do otherwise
is unwarrantably to interfere with the parties' right to conduct their
affairs as they choose.

The other extreme position reaches a very different conclusion.
Arbitration has this in common with the court system; both are a
form of dispute resolution which depends on the decision of a third
party. Justice dictates that certain rules should apply to dispute
resolution of this kind. Since the state is in overall charge of
justice, and since justice is an integral part of any civilised
democratic society, the courts should not hesitate to intervene as
and when necessary, so as to ensure that justice is done in private
as well as public tribunals.’

* Claude R. Thomson & Annie M.K. Finn, “International Commercial Arbitration: A Canadian
Perspective,” in International Commercial Arbitration in the New Millennium (Toronto: Canadian Bar
Association, 2001) at 7.

> David St. John Sutton & Judith Gill, Russell on Arbitration (London: Sweet & Maxwell Limited, 2003)
at 293.

% Qupra note 1 at 349-350.
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These varying theories as to the role of courts in arbitration are what drive the differences in
court intervention between jurisdictions. Further, courts may play more or less of a role

depending on the stage that the arbitral process is in.

1. Jurisdiction to Stay

Parties will often approach courts early in the arbitral process if they do not wish to participate in
arbitration or to submit their dispute to an arbitrator. In such situations, most laws "require

courts to enforce arbitration agreements that are validly made."’

Thus, with respect to disputes
covered by valid arbitration agreements, courts are required to stay court actions and to refer the
parties back to arbitration. In determining whether there is a valid arbitration agreement, courts
turn to both the lex arbitri, or arbitral law, and the law of contracts applicable to the arbitration
agreement. In Canadian jurisdictions, at least, the trend when utilizing the law to determine

arbitrability is to stay court actions and to refer the parties to arbitration.

(a) Alberta

1 G.v.G.

Hart J. of the Alberta Court of Queen's Bench dealt with section 6 of the Alberta Arbitration Act
and the issue of stays in the matrimonial case of G. v. G. ("G.").* In G. the parties had executed a
prenuptial agreement whereby disputes could be referred to arbitration. The defendant sought a
stay of the court proceedings and a referral to arbitration whereas the plaintiff disputed the
application. The plaintiff argued that because the contract was invalid, that she should not be
held to its terms. Hart J. stayed the court proceedings pending arbitration. He reasoned that
where both a court and arbitral tribunal have jurisdiction to deal with the question of validity, the
onus of showing that the case is inappropriate for arbitration falls to the party opposing the stay
of legal proceedings. Further, he noted that the legislature was clearly trying to limit court

intervention and to promote arbitral autonomy:

With respect, I share the views of Perras J. that once the parties
have agreed to submit their differences to arbitration the court

7 Markham Ball, "The Essential Judge: the Role of the Courts in a System of National and International
Commercial Arbitration" (2006) 22 Arbitration International 73 at 74.
¥ G. v. G., [2000] A.J. No. 399 (Q.B.)
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should intervene to relieve the parties of their contractual
obligation only in the clearest of circumstances . . .

I am not prepared to refuse the stay sought by the Defendant on the
basis of the Plaintiff's suggestion that the Contract is invalid. If the
Courts' intervention were warranted upon the mere suggestion that
an arbitration contract is invalid, particularly where, as here, the
invalidity of the Contract is less than apparent, it would effectively
negate the clear legislative intent to promote arbitral autonomy . . .

Similarly, if a stay is granted in the present case, the issue of the
validity of the Contract can be raised at arbitration pursuant to the
provisions of s. 17(1) and (2) of the Act. ..

In relation to the suggestion that this Court is the best forum to
determine the validity of the Contract, although that may be the
case, it does not alter the fact that the parties chose to pursue
arbitration in the event of a dispute. Even if it is assumed that the
Court is the best forum for this purpose this is not a factor which is
sufficient to justify a refusal of a stay and allow the Plaintiff, at this
stage, to escape her contractual obligations . . .

Perras J. in McCulloch, supra, noted that "... parties who choose
arbitrators should be left to such unless there is strong reason to the
contrary...". No such reasons have been demonstrated in this case.
Thus, I find that the Plaintiff has failed to discharge the onus upon
her to show that this case is not fit for arbitration.’

Hart J. in G. referred with approval to an Alberta Court of Appeal case where the Court stayed
court proceedings and referred disputants to arbitration under the Alberta International
Commercial Arbitration Act'®, which is based upon the Model Law: Kaverit Steel & Crane Ltd.

v. Kone Corp. ("Kaverit")'".
(ii) Kaverit

The Court of Appeal in Kaverit emphasized the parties' intentions and held that the courts' power
to withhold a reference to arbitration was limited under the International Commercial

Arbitration Act. The Court of Appeal considered the Act, and thereby the Model Law, for the

? Ibid. at paras. 23, 25, 27, 33, 41.
10 | nternational Commercial Arbitration Act, R.S.A. 2000, c. I-5
"' Kaverit Seel & Crane Ltd. v. Kone Corp. (1992), 4 C.P.C. (3d) 99 (Alta. C.A.)
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first time. It dealt with a situation where the law suit added parties who were not parties to the
arbitration agreement and one of the claims contained allegations beyond simple breach of
contract. The chambers judge had decided that because of the complicating factors, the case
should not go to arbitration at all but should be handled by the courts. The Court of Appeal

disagreed and stated that the court should not consider any convenience test. Kerans J.A. held:

The power to grant or withhold a reference under the International
Commercial Arbitration Act is very limited, and the statute does
not permit a decision on the test invoked by the learned chambers
judge, which resembles the forum conveniens test. For the purpose
of argument, I accept the possibility (albeit I suspect very slim) of
two suits at the same time, and even contradictory findings.
Nevertheless, that is the method chosen by the parties. The Act
directs me to hold them to their bargain. Section 2(1) of the
International Commercial Arbitration Act makes the Convention
part of the law of Alberta. . . .

It is common ground that the evident purpose of Alberta's
acceptance of the Convention is to promote international trade and
commerce by the certainty that comes from a scheme of
international arbitration . . . That purpose would not be served by
adopting an interpretation that puts the entire scheme at risk. The
forum conveniens test almost always would defeat arbitration...."?

The Court of Appeal thereby stayed the court action and referred the parties to arbitration.
iii) Western

More recently, Hawco J. considered the issue of a stay of arbitral proceedings in Western Qil
Sands Inc. v. Allianz Insurance Co. of Canada ("Western")."> The applicant in Western sought a
permanent stay of arbitration proceedings instituted by an opposing party on the basis that the
opposing party was bound to participate in a previous arbitration proceeding in respect of the
same matter. Alternatively, the applicant sought a consolidation of the two arbitration
proceedings. The question Hawco J. had to decide was whether the court had jurisdiction to stay
or consolidate the arbitral proceedings. He held that the dispute was governed by the Alberta
International Commercial Arbitration Act, specifically section 8 of the Act.

12 H
Ibid.
" Western Oil Sands Inc. v. Allianz Insurance Co. of Canada, [2004] A.J. No. 85 (Q.B.)
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Hawco J. essentially held that the parties were bound by the terms of contracts which prescribed
two different arbitration processes. He quoted J.B. Casey's assertion that the Model Law, which
keeps court involvement to a minimum, was the product of the desire of international business
people to have a forum for the settlement of disputes distinct from the domestic court system.
Hawco J. dismissed the applicant's arguments that (1) the court had inherent jurisdiction to
prevent a multiplicity of proceedings; and (2) section 6 of the Arbitration Act allowed the court
to retain some jurisdiction in arbitrations that came within the scope of the International
Commercial Arbitration Act."* He relied on Article 5 of the Act which limits court intervention.
In conclusion, Hawco J. held that the "Court lacked the jurisdiction to grant the relief sought
without the consent of all of the parties” and he dismissed the application.”” His decision
demonstrates that courts are not willing to interfere in an arbitral process agreed to by the parties
in advance. Even though the existence of two arbitral proceedings may have been inefficient,

Hawco was reluctant to intervene and undermine the parties' agreement to arbitrate.

(b) Ontario
( i ) Onex

Similarly, in Ontario, the court had to determine whether a dispute concerning rectification of a
contractual term should be submitted to the courts or arbitration in the case of Onex Corp. v. Ball
Corp. ("Onex")*®. Blair J. stayed the court action and referred the parties to arbitration under

Article 8 of the Model Law. He supported his decision with the following pertinent statements:

That law [of Ontario] also includes a relatively recent, and clear,
shift in policy towards encouraging parties to submit their
differences to consensual dispute resolution mechanisms outside of
the regular court stream . . .

At the very least, where the language of the arbitration clause is
capable of bearing two interpretations, and on one of those
interpretations fairly provides for arbitration, the courts should lean

' |bid. at paras. 30-32.
"% Ibid. at para. 33.
16 Onex Corp. v. Ball Corp. (1994), 12 B.L.R. (2d) 151 (Ont. Gen. Div.).
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towards honouring that option, given the recent developments in
the law in this regard to which I have earlier referred.'’

@{i) CNR

The Ontario Court of Appeal also demonstrated its tendency to refer parties to arbitration in
Canadian National Railway Co. v. Lovat Tunnel Equipment Inc. ("CNR")'®. In CNR, the parties’
contract contained a clause that "the parties may refer any dispute under this Agreement to
arbitration, in accordance with the Arbitration Act of Ontario." The Court held that despite the
word "may" a party could elect for binding arbitration. It stated that when faced with a court
action, the respondents could either agree to the decision to resort to the courts or it could elect
for binding arbitration. In so holding, the Court of Appeal emphasized the parties' intention to

arbitrate. Finlayson J.A. wrote:

There is an abundance of English authority where language that is
less precise than what we are dealing with here has been held to
constitute an agreement to submit disputes to binding arbitration . .

In any event, there has been a significant change since 1970 and
McNamara in the attitude of the courts and the legislature as to the
desirability of encouraging the resolution of disputes between the
parties other than by resort to the courts."

In his decision, Finlayson made specific mention of the decision of Blair J. in Onex and stated

that he fully agreed with Blair J.'s reasoning.

(¢) Federal Court of Canada

Federally, the Federal Court of Canada Trial Division held that legal proceedings should be
stayed in favour of arbitration in BC Navigation SC. (Trustee of) v. Canpotex Shippings Services
Ltd. ("BC Navigation").*’ Denault J. held that the governing law imposed an imperative duty

upon the court to refer the parties to arbitration unless the arbitration agreement was null and

7 1bid. at 158-160.

'8 Canadian National Railway Co. v. Lovat Tunnel Equipment Inc. (1999), 174 D.L.R. (4™) 385 (Ont.
C.A)).

" | bid. at 390.

2 BC Navigation SC. (Trustee of) v. Canpotex Shippings Services Ltd. (1987), 16 F.T.R. 79 (F.C.T.D.)
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void, inoperative or incapable of being performed. He further held that even if the governing law
did not so hold, that he would have exercised his discretion to grant a stay of the proceedings as a

party should be held to his or her contractual undertaking.

The Alberta, Ontario and Federal courts have clearly projected their view that disputes should be
referred to arbitration when there is a valid arbitration agreement. This is particularly so under
Article 8 of the Model Law. In such situations, the courts will properly exercise their authority

to stay the legal proceedings and will refer the parties to arbitration.
d) UK.

The English practice is the same as that in Canada as the courts must grant a stay of the court
action "unless the court is satisfied that the arbitration agreement is null and void, inoperative, or

incapable of being performed."21
e) U.S.

As alluded to above, the Model Law specifically states that a court has a duty to refer the parties
to arbitration where a valid arbitration agreement exists (Article 8). This tracks the language of
Article II(3) of the United Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards ("New York Convention"), which also requires a court to refer the parties to
arbitration in such a situation. Ball wrote that the United States gives courts a stronger role in
compelling arbitration as the Federal Arbitration Act ("FAA") "expressly authorises a party
aggrieved by another party's refusal to abide by an arbitration agreement to bring an action in

court and to obtain a court order compelling arbitration."*

However, in practice, a party
typically does not find itself referred to arbitration in such a manner but is referred when it tries
to initiate court proceedings and the other party obtains a stay. Read in conjunction, Articles 5
and 8 of the Model Law clearly state that a court has a duty to refer parties to arbitration where a
valid arbitration agreement exists and that a court is prohibited from intervening in the arbitral
process unless authorized by a specific Model Law provision. For the most part, courts have

been adhering to these rules and have referred parties to arbitration. In this manner, courts play

*! Qupranote 5 at 298.
*2 Qupra note 7 at 76.
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an important role in staying legal proceedings in favour of arbitration where there is a valid

arbitration agreement.

[11. Assistance (including interim measur es of protection)

Courts are often asked to assist the arbitral process whether it be by appointing arbitrators,
deciding challenges to the jurisdiction of arbitral tribunal, granting interim relief, or ordering
parties to produce evidence or witnesses, including orders to third parties. As with other areas of
court involvement, court assistance should not be too interventionist, but should have the

primary aim of upholding the arbitral process and making it more efficient.

(a) Alberta

The Alberta Arbitration Act provides broad powers for the courts to assist arbitral tribunals.

Relevant portions of section 8 of the Act state the following:
Powers of court

8(1) The court’s powers with respect to the detention,
preservation and inspection of property, interim injunctions
and the appointment of receivers are the same in arbitrations
as in court actions.

(2) On the application of the arbitral tribunal, or on a party’s
application with the consent of the other parties or the
arbitral tribunal, the court may determine any question of
law that arises during the arbitration.

(3) The court’s determination of a question of law may be
appealed to the Court of Appeal with leave of that Court.

(4) On the application of all the parties to more than one
arbitration, the court may order, on terms that it considers
just,

(a) that the arbitrations be consolidated,

(b) that the arbitrations be conducted simultaneously or
consecutively, or

768929.v2
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(©) that any of the arbitrations be stayed until any of the
others are completed.

The Act therefore bestows upon courts the same general powers in arbitration as they enjoy in
litigation. However, it goes further with respect to the determination of a question of law. This

provision does not typically exist in international arbitration rules and laws.
b) U.K.

The power of the court to determine a question of law is also found in the English Arbitration
Act 1996. However, the court only has this power if both parties or a party and the arbitral
tribunal so agree. The benefit to proceeding this way is that "it may save time and costs to have
the point authoritatively determined by the court at an early stage and for the award to reflect that
decision" where "it is apparent that the case will turn on the issue of law in question and that,
whichever way it is decided by the tribunal, one or other of the parties will then seek leave to
appeal against the award."” The English drafters seem to have struck a balance between court
intervention and efficiency of the arbitral process. The parties and/or the arbitral tribunal must

agree to the court's intervention, otherwise the question will be decided by the arbitral tribunal.

The provision allowing a court to decide a question of law does not typically exist in
international arbitration laws and rules. This is because it potentially creates a situation where
the court could become too interventionist and thereby undermine the purpose of arbitration.
However, as demonstrated by the Alberta and English domestic arbitration legislation, court
intervention in this area may enhance the arbitral process. Thus, a balance must be maintained

between intervention and efficiency.

(c) Maintaining a Balance

There are a number of more common aspects of court assistance that occur in both domestic and
international arbitration legislation and rules. As with the other aspects of court intervention in

arbitration, the key is to maintain balance between competing interests.

¥ Qupranote 5 at 341.
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(1) Save the arbitral process

First, parties' arbitration agreements or the rules they have chosen to govern the arbitration
typically specify the procedure for the appointment of arbitrators. However, if the parties or
their appointment procedure have failed to appoint an arbitrator then the courts will need to step
in to save the arbitral process. For example, Article 11(4) of the Model Law provides that where
an arbitrator has not been appointed in accordance with the parties' chosen procedure, a party
may request the court to take appropriate measures to appoint an arbitrator. Article 11(5)

stipulates that a court's decision in this regard is not subject to appeal.

(i1) Rule on jurisdiction

Second, many arbitration rules and laws, including the Model Law, allow an arbitral tribunal to
rule on the question of its own jurisdiction. However, Article 16 of the Model Law stipulates
that should the tribunal decide as a preliminary matter (as opposed to a decision in a final award)
that it has jurisdiction, the challenging party can, within 30 days of the ruling, apply to the courts
to decide the matter. A party must have raised an objection to the tribunal's jurisdiction no later
than the submission of the statement of defence in order to enjoy this right under Article 16.
This is contrary to the practice in the U.S. where the courts may not review an arbitral tribunal's
ruling that it has jurisdiction until the tribunal has rendered its final award on the merits.**
However, five states, including California and Texas, have enacted legislation based upon the
Model Law. Thus, with respect to international commercial arbitration, the courts in these states
can rule on the jurisdiction of an arbitral tribunal so long as a party has followed the

requirements of the statute.

In England, the Arbitration Act 1996 encourages arbitral tribunals to determine their own
jurisdiction. It suggests that any challenge to the tribunal's jurisdiction should "be made to the
court only after an award has been made on the subject, but the best course of action will depend
upon the circumstances of each arbitration."” As with other jurisdictions, in England the arbitral
tribunal may continue the proceedings and render an award while the court application is

pending.

** Qupra note 7 at 85.
» Qupranote 5 at 337.
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There are a number of arguments for and against allowing courts to intervene in the early stages
of arbitration to determine questions of jurisdiction. On the one hand, a court will necessarily
make a determination on jurisdiction when faced with an action for enforcement of the final
arbitral award. Should the court decide that the arbitral tribunal had no jurisdiction or that it
exceeded its jurisdiction in granting the award, then the time, effort and money of the parties and
the tribunal would have been wasted. On the other hand, if a challenge to jurisdiction is without
merit, then allowing the court to intervene at an early stage interrupts and delays the arbitral
process and forces the parties to expend unnecessary time and money. This is antithetical to the

underlying purposes of arbitration.

(ii1) Interim relief

Third, as in the litigation process, the availability of interim relief to maintain the status quo
pending the outcome of the arbitration is important in the arbitration process. For example, if
one party destroys documents or dissipates its assets, then the other party may suffer irreparable
harm. The other party may not be able to properly present its case or a decision in its favour
would hold no value as there would be nothing to enforce against. Article 17 of the Model Law,
in addition to most arbitral rules, gives arbitrators the power to grant interim measures of
protection. However, as arbitral tribunals do not have the same enforcement powers as courts,
the courts have an important role to play in granting interim relief to protect parties' interests.
This important role is acknowledged in some countries' domestic arbitration legislation. For
example, in England the courts enjoy broad powers with respect to the preservation of evidence
and property akin to those powers available in legal proceedings. A party can make an
application for such an interim measure without the agreement of the other party or the arbitral
tribunal when it requires urgent relief and the arbitral tribunal is powerless to grant such relief.*®
The courts enjoy more coercive powers on enforcement and jurisdiction over third parties in
comparison to arbitral tribunals, therefore their assistance can be beneficial in maintaining the

efficiency and effectiveness of arbitration.

Article 9 of the Model Law also provides that courts can hear applications and can grant interim
relief before or during arbitral proceedings. However, courts are not given guidance on how to

exercise this power. The courts must therefore look to the procedural law that governs the
* Qupra note 5 at 350-351.

768929.v2



- 15 -

arbitration. "Generally, courts apply the same rules and procedures that they apply when asked
to provide interim relief in support of a court case."*’ Courts may be called upon to grant interim
relief before an arbitral tribunal is in place to hear the dispute. Further, they may be called upon
to issue orders as against third parties who are not parties to the arbitration agreement, as arbitral
tribunals do not have power over such persons. Yet another possibility is that a party may need
to make an application ex parte. Most arbitration rules, laws and commentary do not expressly
envisage or support such power for arbitrators as arbitration is a consensual process and there are
issues with respect to due process. For example, an application for ex parte interim measures
before a court would likely be heard by a different judge than the judge who would hear the
merits of the case. In arbitration, the same arbitrator or tribunal would hear the application and
would decide on the merits. To avoid potential bias issues, the courts typically hear these types
of alpplications.28 These are three of many examples where a party may require court assistance
to protect its rights. As the arbitral tribunal may not be able to provide appropriate relief, the

courts serve a useful purpose in providing interim measures of protection.

(iv) Taking and preserving evidence

Fourth, with respect to the taking and preservation of evidence, since:

an arbitral tribunal does not in general possess the power to compel
the attendance of relevant witnesses, it may be necessary to resort
to the courts, particularly if the witness whose presence is required
is not in any employed or other relationship to the parties to the
arbitration, and so cannot be persuaded by them to attend
voluntarily.?

The English Arbitration Act 1996 allows the courts to compel the attendance of a witness within
its jurisdiction that is unwilling to give evidence. However, the courts may only do so by
agreement of the parties or with the permission of the arbitral tribunal. On the other hand,
section 29(5) of the Alberta Arbitration Act utilizes broad language in that it allows a court to
make orders and give directions with respect to the taking of evidence for an arbitration just as if
the arbitration were a court proceeding. The United States FAA appears to adopt a middle

ground as it provides that a party may seek a subpoena in court compelling a witness to attend

*’ Qupra note 7 at 88.
*¥ Qupranote 1 at 336.
* Ibid. at 339.
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arbitration and produce evidence only after the arbitrators have issues such a summons and the

witness has refused to testify or to obey the summons.

Although the language of Article 27 of the Model Law is not as broad, it also states that the
arbitral tribunal or a party with the approval of the tribunal may request from a court assistance
in taking evidence and that the court may execute the request within its competence and
according to its rules on taking evidence. However, as with interim relief, the Model Law does
not prescribe what rules apply to the taking of evidence. Again, the courts must look to the
procedural law that governs the arbitration. In this way, the courts' practice in litigation with
respect to ordering discovery and the attendance of witnesses influences their practice in
arbitration. The practices necessarily vary by country as each country has a different view of
evidence and what role a court should play in the production of that evidence. This creates a
certain amount of uncertainty with respect to expectations, particularly if the parties come from

different jurisdictions.

Despite the uncertainty, courts play a fundamental role in supporting the arbitral process with
regard to evidentiary issues. Although most major arbitral rules and laws confer power on
arbitral tribunals to order the production of documentary evidence and to compel the attendance
of witnesses, arbitral tribunals lack the power to enforce their orders. Thus, the courts are

indispensable in this area of arbitration.

(v) Compelling non-parties to give evidence

Fifth, in conjunction with the issue of evidence, arbitral tribunals typically do not have the power
to compel third parties to participate in an arbitration where they are not a party to the arbitration
agreement. However, most courts have the power under their laws to issue such orders. One
recent case where an arbitral tribunal and subsequently, an appellate court, ordered the
involvement of third parties was Jardine LIoyd Thompson Canada Inc. v. SJO Catlin
("Jardine").*® The Alberta Court of Appeal dealt with the issue of scope of examinations for
discovery in international commercial arbitrations. The arbitration was governed by the Alberta
International Commercial Arbitration Act, which incorporates the Model Law. The arbitral

tribunal in the case had determined that certain employees and former employees of a third party

% Jardine Lloyd Thompson Canada Inc. v. SJO Catlin, 2006 ABCA 18 (Alta. C.A.)
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(that was not a party to the arbitration proceedings) should be examined for discovery and that
the party could seek the assistance of the local court to obtain such examinations for discovery.
It considered the procedural rules and laws of Alberta and determined that examinations of the
employees was permitted. The other party appealed to the local court and the court determined
that the arbitral tribunal did not have the jurisdiction to order that the third party employees be
examined for discovery prior to the arbitration hearing. The chambers judge concluded that the
Act did not authorize the examination for discovery of third parties therefore the tribunal did not

have the authority to compel pre-hearing examination for discovery of the employees.

The Alberta Court of Appeal reviewed Article 27 of the Model Law and the Alberta Rules of
Court, as it held that the parties had agreed to examinations for discovery in accordance with the
Rules. The Court held that just as Article 27 could be used to obtain the evidence of third
persons at the arbitration hearing, it could be used to obtain evidence prior to the hearing. It
stated that Article 27 speaks of "assistance in taking evidence" and that those words did not mean

evidence only at the hearing. O'Brien J. stated:

It is correct, of course, that the parties themselves cannot by their
own agreement intrude into the affairs of a third person so as to
entitle them to take evidence of any nature from such person. But
the Model Law empowers a tribunal to seek the assistance of the
court to take evidence in a manner consistent with the laws of the
place of arbitration. The policy of the law is to provide assistance
to tribunals in appropriate circumstances where the tribunal has
satisfied itself that the evidence is relevant to the issues before it.*'

The Court of Appeal allowed the appeal from the chambers judge's decision with respect to
Article 27 and held that there is no limitation that the evidence be taken solely at, and only for,
the hearing but that the courts could assist an arbitral tribunal with obtaining examination for

discovery evidence from third parties.

It is clear from the aforementioned authorities that courts have a vital role to play in assisting
arbitral tribunals. Courts are often required to appoint arbitrators, decide on challenges to the
jurisdiction of the arbitral tribunal, grant interim relief, grant orders for the procurement of

evidence or witnesses, and to order the participation of third parties in arbitration. However, as

' Ibid. at para. 43.
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previously stated, courts should ensure that they do not become too interventionist in the process

of arbitration but should seek to support the arbitral process by making it more efficient and

viable.
|V_Appeals

Arbitration laws and rules are based on the premise that arbitral proceedings will end in an award
and that the award will be final and binding upon the parties. Despite this underlying premise,
unsuccessful parties frequently attempt to appeal arbitral awards to the courts. "Even where the
relevant rules of arbitration provide that an award is to be final and binding on the parties and
that the parties agree to carry it out without delay, the law of the seat of arbitration usually

provides some way of challenging an arbitral award."**

(a) Alberta

For example, although a domestic arbitration act, section 44 of the Alberta Arbitration Act allows

courts to hear the appeal of an award in certain circumstances:
Appeal of award

44(1) If the arbitration agreement so provides, a party may appeal
an award to the court on a question of law, on a question of
fact or on a question of mixed law and fact.

(2) If the arbitration agreement does not provide that the parties
may appeal an award to the court on a question of law, a
party may appeal an award to the court on a question of law
with leave, which the court shall grant only if it is satisfied
that

(a) the importance to the parties of the matters at stake
in the arbitration justifies an appeal, and

(b) determination of the question of law at issue will
significantly affect the rights of the parties.

(3) Notwithstanding subsections (1) and (2), a party may not
appeal an award to the court on a question of law that the

2 Qupranote 1 at 404.
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parties expressly referred to the arbitral tribunal for
decision.

(4) The court may require the arbitral tribunal to explain any
matter.

(5) The court may confirm, vary or set aside the award or may
remit the award to the arbitral tribunal and give directions
about the conduct of the arbitration.

(6) Where the court remits the award to the arbitral tribunal in
the case of an appeal on a question of law, it may also remit
to the tribunal the court’s opinion on the question of law.

It appears this provision is in line with the overall purpose of the Act as explained above. The
drafters seem to have created a balance with respect to a party's fundamental right of access to
the courts on a question of law and the importance of upholding the power given to an arbitral
tribunal to determine questions of law. Thus, the Act encourages court intervention where it

would facilitate the arbitral process.

(b) Canada

Canadian courts in general have shied away from intervention with respect to judicial review of
arbitration awards when the awards involve the Model Law. In Quintette Coal Ltd. v. Nippon
Seel Corp. ("Quintette")™, the British Columbia Court of Appeal upheld a trial judge's refusal to
set aside an arbitral award on the basis that the arbitral award was beyond the scope of the
submission to arbitration. The lower court stated that the British Columbia enactment of the
Model Law did not confer power on courts to set aside such an award. The lower court noted the
"world-wide trend toward restricting judicial control over international commercial arbitration
awards."** The Court of Appeal agreed and further held that courts must try to minimize judicial

intervention in international commercial arbitration awards. Gibbs J.A. held:

We are advised that this is the first case under the British Columbia
Act in which a party to an international commercial arbitration
seeks to set the award aside. It is important to parties to future
such arbitrations and to the integrity of the process itself that the

3 Quintette Coal Ltd. v. Nippon Steel Corp., [1991] 1 W.W.R. 219 (B.C.C.A.)
*1bid.
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award. Typically, a challenge will fall under one of two categories:
substantive (mistake of law or fact). The problem is that each jurisdiction will approach the
question of review from its own particular standpoint.

enunciate a single rule as to when a court will intervene to set aside an arbitral award.
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court express its views on the degree of deference to be accorded
the decision of the arbitrators. The reasons advanced in the cases
discussed above for restraint in the exercise of judicial review are
highly persuasive. The "concerns of international comity, respect
for the capacities of foreign and transnational tribunals, and
sensitivity to the need of the international commercial system for
predicatability in the resolution of disputes" spoken of by
Blackmun, J. are as compelling in this jurisdiction as they are in
the United States or elsewhere. It is meet therefore, as a matter of
policy, to adopt a standard which seeks to preserve the autonomy
of the forum selected by the parties and to minimize judicial
intervention when reviewing international commercial arbitral
awards in3 5British Columbia. That is the standard to be followed in
this case.

(c) Model Law

However, as previously mentioned, many jurisdictions have enacted the Model Law. The Model

Law only allows a challenge under limited procedural grounds. Article 34 of the Model Law

tracks the language of Article V of the New York Convention:

Article 34. Application for setting aside as exclusive recourse
against arbitral award

(1) Recourse to a court against an arbitral award may be made
only by an application for setting aside in accordance with
paragraphs (2) and (3) of this article.

2) An arbitral award may be set aside by the court specified in
article 6 only if:

(a) the party making the application furnishes proof
that:

* 1bid.
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(ii)

(iii)

(iv)
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a party to the arbitration agreement referred
to in article 7 was under some incapacity; or
the said agreement is not valid under the law
to which the parties have subjected it or,
failing any indication thereon, under the law
of this State; or

the party making the application was not
given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or
was otherwise unable to present his case; or

the award deals with a dispute not
contemplated by or not falling within the
terms of the submission to arbitration, or
contains decisions on matters beyond the
scope of the submission to arbitration,
provided that, if the decisions on matters
submitted to arbitration can be separated
from those not so submitted, only that part
of the award which contains decisions on
matters not submitted to arbitration may be
set aside; or

the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties, unless
such agreement was in conflict with a
provision of this Law from which the parties
cannot derogate, or, failing such agreement,
was not in accordance with this Law; or

(b) the court finds that:

®

(ii)

the subject-matter of the dispute is not
capable of settlement by arbitration under
the law of this State; or

the award is in conflict with the public
policy of this State.

An application for setting aside may not be made after three
months have elapsed from the date on which the party
making that application had received the award or, if a
request had been made under article 33, from the date on
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which that request had been disposed of by the arbitral
tribunal.

€)) The court, when asked to set aside an award, may, where
appropriate and so requested by a party, suspend the setting
aside proceedings for a period of time determined by it in
order to give the arbitral tribunal an opportunity to resume
the arbitral proceedings or to take such other action as in
the arbitral tribunal's opinion will eliminate the grounds for
setting aside.

Again, the drafters of the Model Law attempted to create a balance between court intervention
and the autonomy of the arbitral process. Article 34(4) restrains the court from intervening when
the arbitral tribunal can correct a procedural error. On the other hand, if a tribunal has persisted
in rendering an award in a flawed procedure, then the court will intervene to deny such an award.
Redfern and Hunter noted that "[c]ertain minimum procedural standards must be observed if
international commercial arbitrations are to be conducted fairly and properly."3 % The courts have
an important role to play in ensuring these minimum standards are met. However, courts must
also ensure that their involvement does not impede the parties' intended process and the

underlying purposes of arbitration.

The Model Law seeks to protect the underlying purposes of arbitration as it does not allow an
appeal based on the merits of the case. The drafters of the Model Law made a logical decision

as:

[i]f a court is allowed to review this decision on the law or on the
merits, the speed and, above all, the finality of the arbitral process
is lost. Indeed, arbitration then becomes merely the first stage in a
process that may lead, by way of successive appeals, to the highest
appellate court at the place of arbitration.®’

Thus, so long as fundamental procedural standards are met in arbitration, the parties should be
held to the arbitral tribunal's decision. The court should not intervene lest it undermine the

process of arbitration.

6 Qupranote 1 at 413.
" Ibid. at 421.
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V. Conclusion

A balance needs to be struck between court intervention and autonomy of the arbitral process.

Lord Mustill described the process as a relay race:

Ideally, the handling of arbitral disputes should resemble a relay
race. In the initial stages, before the arbitrators are seized of the
dispute, the baton is in the grasp of the court; for at that stage there
is no other organisation which could take steps to prevent the
arbitration agreement from being ineffectual. When the arbitrators
take charge they take over the baton and retain it until they have
made an award. At this point, having no longer a function to fulfil,
the arbitrators hand back the baton so that the court can in case of
need lend its coercive powers to the enforcement of the award.

In real life the position is not so clear-cut. Very few commentators
would now assert that the legitimate functions of the Court entirely
cease when the arbitrators receive the file, and conversely very few
would doubt that there is a point at which the Court takes on a
purely subordinate role. But when does this happen? And what is
the position at the further end of the process? Does the Court
retake the baton only if and when invited to enforce the award, or
does it have functions to be exercised at an earlier stage, if
something has gone wrong with the arbitration, by setting aside the
award or intervening in some other way?>"

The answer to these questions is that the courts and arbitral tribunals must work together to
ensure that arbitration is an efficient and viable process. The courts have an important role to
play in arbitration as they support and maintain the process. Courts have a particularly important
place in granting stays, assisting arbitration, and in deciding appeals. Although the involvement
of the courts is necessary to ensure an efficient arbitral process that lives up to parties'
expectations and intentions, a balance is required to ensure that the courts do not intervene to an
extent that undermines the underlying purposes of arbitration. In this way, arbitration will

continue to be a feasible alternative dispute resolution process.

38 Lord Mustill, "Comments and Conclusions," in Conser vatory & Provisional Measures in International
Arbitration (Paris: International Chamber of Commerce, 1993) at 118.
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