
 
 
 

 
 
 

Alert �  Supreme Court Decision Important for Employers 
 

This morning, May 1st, 2008, the Supreme Court of Canada released a decision important to all 
employers. The decision confirms that a dismissed employee has an obligation to mitigate 
potential damages by accepting alternate employment, which may include accepting 
employment with the former employer. 

In Evans v. Teamsters Local Union No. 31, the Supreme Court of Canada confirmed the 
following: 

1. Where the employer has ended the employment contract without notice, the employer's 
requirement to pay damages in lieu of notice, is subject to the employee making a 
reasonable effort to mitigate the damages by seeking an alternate source of income. 
This principle applies regardless of whether the termination was by a direct dismissal or 
an indirect "constructive dismissal". 

2. Assuming there are no barriers to re-employment, it will be necessary for a dismissed 
employee to mitigate damages by returning to work for the same employer.  

3. Where the former employer offers the employee alternate employment, the central issue 
is whether a reasonable person would accept such an opportunity - an "objective 
standard". The subjectively justified concerns and fears of the dismissed employee are 
not determinative and may not justify the former employee's refusal to resume 
employment with the former employer. 

4. The employer bears the onus of demonstrating that an employee has failed to make 
reasonable efforts to find work and that work could have been found. The Supreme 
Court of Canada enumerated the following factors as being relevant in determining 
whether a reasonable person would accept the position offered by the former employer: 

(a) The salary offered is the same or better, the working conditions are not 
substantially different, the work is not demeaning and the personal relationships 
involved are not acrimonious; 

(b) The history and nature of the employment, whether or not the employee has 
commenced litigation and whether the offer of re-employment was made while 
the employee was still working for the employer or only after the employee had 
already left; 

(c) Whether the employee would be subject to an atmosphere of hostility, 
embarrassment or humiliation; and 

(d) The non-tangible elements of the situation - including work atmosphere, stigma 
and loss of dignity, as well as nature and conditions of employment. 
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While it is clear that an obligation exists to accept alternate employment offered by the former 
employer, Macleod Dixon cautions that the obligation will arise infrequently.   

For a copy of the Supreme Court of Canada's decision in Evans or to discuss how the decision 
may impact your company's particular situation, please feel free to contact any member of the 
Macleod Dixon LLP Employment & Labour Law Practice Group. The members and their contact 
information is as follows: 

Eugene (Gene) J. Bodnar, Partner (403) 267-8368 gene.bodnar@macleoddixon.com 

Mary E. Comeau, Partner (403) 267-8156 mary.comeau@macleoddixon.com 

Marianne (Chuck) Davies, Associate (403) 267-8167 chuck.davies@macleoddixon.com 

Ellen Embury, Associate (403) 267-8159 ellen.embury@macleoddixon.com 

Carol A. Gagné, Associate (403) 267-9490 carol.gagne@macleoddixon.com 

Scott R. Gordon, Associate (403) 267-8223 scott.gordon@macleoddixon.com 

Kyle D. Kashuba, Associate (403) 267-8399 kyle.kashuba@macleoddixon.com 

Stephanie M. Kwok, Asssociate (403) 267-8162 stephanie.kwok@macleoddixon.com 

E. Jung Lee, Associate (403) 267-8308 jung.lee@macleoddixon.com 

James F. Maxwell, Partner (403) 267-8240 jim.maxwell@macleoddixon.com 

Catherine A. McAteer, Associate (403) 267-9413 catherine.mcateer@macleoddixon.com 

Deirdre M.I. McKenna, Associate (403) 267-8395 deidre.mckenna@macleoddixon.com 

Glen H. Poelman, Partner (403) 267-8209 glen.poelman@macleoddixon.com 

Robert A. Rakochey, Partner (403) 267-8234 rob.rakochey@macleoddixon.com 

Caylee M. Rieger, Associate (403) 267-8378 caylee.rieger@macleoddixon.com 

Andrew R. Robertson, Partner (403) 267-8287 andy.robertson@macleoddixon.com 

Roger F. Smith, Partner (403) 267-9409 roger.smith@macleoddixon.com 

Randal S. Van de Mosselaer, Partner (403) 267-8196 randal.vandemosselaer@macleoddixon.com 

Julie C. Whitaker, Partner (403) 267-9421 julie.whitaker@macleoddixon.com 

Laura Willis, Associate (403) 267-8286 laura.willis@macleoddixon.com 

 
 


